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MEMOIR OF SAMUEL JONES, 
LATE CHANCELLOR OF THE STATE OF NEW YORK. 


Samurt Jones, whose decease has lately taken place, was the 
son of Samuel Jones, well known during the last forty years of the 
preceding century as a celebrated lawyer, legislator, judge, and states- 
man, who, among other services to his native State, as our first Comp- 
troller, reduced its financial affairs intosystem and order. His mother 
was Cornelia, daughter of Elbert Herring, who was a wealthy citizen, 
and of an ancient Dutch family of the province. or colony of New 
York. He was born in the city of New York, on the 26th day of May, 
1770, and, with the exception of a few years, while acquiring his edu- 
cation, and of two years while Chancellor, spent the whole of his lon 
life in his native place. He was baptized in the old Dutch church, 
which stood in Garden street, on the 17th June, 1770, his mother being 
a communicant of the congregation that worshipped there, or in 
one of the three churches connected therewith. The foundation of his 
school education was laid on Long Island; first at Jerusalem, a village 
in the town of Hempstead, and, when preparing for college, at Hemp- 
stead, at the classical school of the Rev. Leonard Cutting. Among 
his school-fellows at the latter place was the late eminent lawyer, 
David B. Ogden, between whom and himself a friendship, then con- 
tracted, continued until the death of the former, a few years since. He 
entered Columbia College at an early age, and, having nearly finished 
the complete course of studies there, he left it, and entered the senior 
class at Yale College, where he graduated in 1790. In those days 
college degrees were considered some evidence of learning ; there was 
then more difference in the rank of colleges than now, and of course 
their honors were differently prized. Yale stood higher than Colum- 
bia, and the youthful ambition of Mr. Jones prompted him to seek his 
degree from the college which was in the greatest public estimation. He 
however showed his respect for Columbia College by asking from her an 
ad eundem degree of A. B., which was hesheteal in 1793. Immediately 
on graduating he commenced =a of law in his father’s office, 
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and was admitted attorney and counsellor as soon as the rules of court 
permitted. He opened an office in the city of New York, and his dili- 
gence and attention, with his great acquirements, brought him business 
and reputation ; and for more than fifty, out of a professional and judi- 
cial life of sixty years, he has always been ranked with the jirst class 
of lawyers. The branches of law in which he was most eminent were 
those relating to real estate, to maritime contracts, and those of which 
the court of chancery had jurisdiction. He was a good scholar when 
he graduated, as the writer has learned from his cotemporaries, and as 
was to be inferred from conversations with himself years afterwards, on 
subjects that he must have known then, as he had not studied them 
since that period ; but he soon abandoned, either from want of time or 
inclination, all particular attention to any college studies, and confined 
his reading to the law, the newspapers, and occasionally some of the 
novels and literary reviews, for which his day has been so famous. 

From early life until he married he kept bachelor’s hall, sometimes 
alone, and sometimes with a friend; and although his establishment 
was liberal, and much frequented by the young men of his standing, 
and often by those whose habits too frequently conformed to the cus- 
tomary, and, as then considered, excusable excesses of that period, 
Mr. Jones always preserved a proper guard over himself, and made 
business predominate over pleasure. He partook of the amusements 
of the city, was a member of several clubs, in which gentlemen associa- 
ted for the purpose of passing their leisure hours, a free-mason, a militia- 
officer, an original subscriber for the erection of the Park Theatre, to 
musical societies, as well as to other societies for more grave or business 
purposes ; vet the correct notions that had been inculcated in him in 
early life, and his abounding good sense, always prevented any ‘con- 
duct on his part that could cast a blemish on his moral reputation. 

. He was a moderate eater, drank wine at and after dinner; but in an 
intimacy with him of more than fifty years, the writer of this notice 
has never known him to drink any intoxicating beverage before din- 
ner, nor any strong liquors at all, except when prescribed by his phy- 
sician, as necessary or conducive to his health. He is a prominent in- 
stance, among the innumerable others in this country, of the consistency 
of temperance with daily indulgence in wine, and of the little necessity 
there is of Maine laws to restrain the appetites of our citizens from 
excess, if their morals and minds have been properly cultivated. 

The retirement of his father from the practice of law, in consequence 
of his appointment to the office of Comptroller, in 1797, threw much 
business, and some of an important character, into the hands of Mr. 
Jones, and from that time until he became Chancellor, he never wanted 
clients. . 

In February, 1797, the Legislature created a special justices’ court 
in the city of New York, since commonly called the Marine Court, the 
jurisdiction of which was much enlarged in March, 1800, particularly 
over contracts between sailors, masters and owners of ships, and as- 
saults, batteries, and trespasses on shipboard; and Mr. Jones, the 
late William Johnson (afterwards reporter of the Supreme Court), 
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John Wells, the great law orator, and General Jacob Morton, were 
appointed to compose the court. Fortunately, either a voluntary re- 
signation, or change of party in the State, prevented his continuance 
in the office, except for a brief period, and restored him to the profes- 
sion he loved and adorned. In 180910111415 and °17 he was 
elected and executed the office of assistant alderman of the city of New 
York, which office, being that of a mere common councilman, did not 
interfere with his business as a lawyer. While the revision of the 
State laws was under consideration, the common council appointed him 
to consolidate the numerous acts relating to their city into one, which 
duty he performed, and suggested several new provisions, which are 
contained in the Act he drew, which passed the Legislature, and is 
printed in the second volume of the Revised Laws of 1813. This Act 
is as complete in its objects, and as perfect in its details to accomplish 
them, as any act ever drawn. 

He was one of the members of the Assembly from the city of New 
York in 181213 and 714. As a legislator, both in the city common 
council and the Assembly, he was most punctual in attendance, indus- 
trious on committees, vigilant and watchful of the business before the 
body of which he was a member. 

In 1823 he was appointed Recorder of the city of New York, and 
held the office about a year. On the 27th January, 1826, he was nom- 
inated Chancellor of the State by Governor Clinton, and confirmed by 
the Senate without any objection. He brought to this office ability, 
experience, diligence, and integrity, and executed the duties of it to 
general satisfaction. The complaints against him are those which were 
irremediable by human diligence; delay in finishing causes brought 
into the court. His successor, whom no one will accuse of want of 
industry, who set out with the announcement, that causes might be 
concluded in chancery with as much celerity as in the Supreme Court, 
under whom, as helpers, vice-chancellors and their assistants multi- 
plied until they became a troop, finally left the court incumbered with 
business, which, at the end of five years, is not yet all completed. 
Chancellor Jones was opposed to vice-chancellors, and preferred a 
court or courts of concurrent jurisdiction to despatch the business. 
He said, and truly, it was not the mere formal applications that needed 
to be facilitated, it was the litigated causes; and the more you multi- 
plied inferior courts for their decision, the more the chancery would be 
incumbered by original suits and appeals. None of his judicial opin- 
ions, while Chancellor, except those delivered in the Court for the 
Correction of Errors, are reported. The reporter of that day, Samuel 
M. Hopkins, did not attend court to take a note of the opinions when 
delivered, and the Chancellor had made up his mind that he would 
not engage in publishing law reports under another person’s name. 
He resigned the office of Chancellor on the 19th April, 1828, and was 
shortly after appointed Chief Justice of the Superior Court of New 
York, which had been erected with a special view to relieve the Su- 

reme Court, and for the decision of commercial questions more pecu- 
liar to that city than to other parts of the State. 
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He had for his colleagues two of the most noted lawyers at that time 
at the bar (Josiah Ogden Hoffman and Thomas J. Oakley), the latter 
of whom still occupies a seat in the court, and ably fills the situation 
of his learned predecessor. Of the decisions of this court, and the 
opinions delivered, Mr. Hall has published two or three volumes, and 
it is believed that, as a whole, the court answered the end proposed in 
its erection. 

Mr. Jones remained Chief Justice of the Superior Court until July, 
1847, when he was elected and took his place as a Justice of the Su- 
preme Court, under our present constitution. In drawing, as was re- 

uired after the first election, for the duration of his term, he drew for 
the shortest period of service. This lot made him immediately an 
ex-officio member of the Court of Appeals, of which, after assisting in 
its organization, he remained a diligent and distinguished Judge until 
January, 1849. He then returned to the Supreme Court, doing his 
full share of duty, both at circuit and term, until his office expired, on 
the 31st December, 1849, when he quit judicial life. He then re- 
sumed his profession, continued it with his usual diligence, and was 
rewarded with fair success. 

It may appear strange to many that he, who had nearly all his life 
earned large professional emoluments, who had received a paternal 
estate of probably forty thousand dollars, who was never a prodigal, 
should have found it necessary, at his advanced age, to engage again 
in the perplexing labors of the bar. To those who knew him it was 
not strange. Having never felt the want of money or credit, until he 
was more than sixty years of age, he had not learned to economize, 
nor had he realized the necessity of laying up a fund for future use. 
He spent his money.as he received it. He was a careless book-keeper, 
a poor collector, a free giver, an unwary endorser, a tardy applicant 
for security, and, with all his wisdom and intercourse with the 
world, a credulous listener to speculators, who urged him to adven- 
ture his cash or his obligations in their hazards, under the lure of its 
being his duty to aid in the march of improvement. 

It is no wonder that such a man, by the time he became eighty 
years old, should find himself almost destitute of property ; but it is a 
mark of unusual honor to him, that he had the fortitude to face the 
necessity, and, relying upon the resources of his learning and talents, 
endeavor to live, as he had ever done, independently. 

About the beginning of June last, he was taken sick, and, after par- 
tially recovering, he was removed to the residence of his brother, 
Major William Jones, at Cold Spring, Long Island, in hopes that the 
healthy air of that country would entirely restore him. It failed to do 
so, and he gradually declined in strength until the morning of the 9th 
of August, 1853, when he died. 

It is needless to say that Judge Jones, like most of the lawyers of 
his time, was once a party man. He then belonged to the federal 
party, and must have been considered of some consequence, as the 
writer infers from, among other circumstances, having seen a letter 
from General Hamilton to him, dated as early as 1798, asking him to 
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recommend some young men for commissions in the army, then raising 
for the French war. 

While the federalists continued embodied, he was one of them, and 
they elected him to the Common Council and to the Assembly. The 
war with England in reality broke up both the old parties, by dividing, 
not only their leaders, but the partizans: some of each party differed 
as to the propriety of the war itself, and some as to the manner in 
which it was conducted. Since that time, in New York especially, 
measures affecting our physical condition have generally made the 
party issues, and decided the votes of the electors. 

From the time when De Witt Clinton was elected Governor, in 1817, 
by general consent, Mr. Jones, who had long been his personal friend, 
and who was one of the few New Yorkers who then agreed with him 
on the subject of internal improvements, cordially supported him. 
He refused to join in the manifesto of the high-minded in 1820, went 
for Jackson for President, and thence, to the end of his life, remained 
attached to the democratic party. After he was made Chancellor, in 
1827, though decided, he was not obtrusive in the expression of his 
political opinions; and the man must have been very intolerant who 
would take offence at his manner of making them known. 

An extract from the introduction to the resolutions of the members 
of the New York bar, (offered by Edward Sandford, Esq., who knew 
Judge Jones well), and passed immediately after notice of his death, 
depicts with truth his labors subsequent to his return to the duties of 
his profession, his character, and the high estimation in which he 
was held by his legal brethren. It is this :— 

“ He closed his judicial career, and returned to the practice of his 
—T among a bar who had grown up around him, who venerated 

im for his age and ripe experience, revered him for his talents and 
attainments, and honored him for the purity of his long and unblem- 
ished life. He engaged in the contests of the bar at the advanced age 
of upwards of eighty years, with all the ardor of youth, with all the 
vigor of manhood, and all the wisdom of vast attainment, vivid mem- 
ory, and ripe experience, and continued, until within two months past, 
to exhibit a freshness of zeal, a clearness of faculties, a quickness and 
delicacy of tact,and a power and comprehensiveness of argument, 
which have been equally astonishing, instructing, and delightful. The 
energy of his later arguments disarmed us of the apprehensions natu- 
ral to his advanced years, and his death has fallen suddenly and 
heavily upon us.” 

At the same meeting, Hiram Ketchum, Esq., another member of 
the bar, who could speak from an intimate knowledge of him of more 
than thirty years, says :— : 

“ Judge Jones had lived the full measure of human life, leaving to 
the bar an example of an almost perfect career. He was remarkable 
for untiring industry, never failing memory, and inexhaustible learn- 
ing. He was also remarkable for a high sense of personal honor and 
integrity, and for amiability of character. In all my experience, I 
never knew a lawyer who was so pains-taking, who made so good a 








a CNET OES 


‘ 


262 THE NEW-YORK LEGAL OBSERVER. 
Memoir of Samuel Jones, late Chancellor of the State of New York. 


brief, as Judge Jones. Heever presented the best results of the latest 
and freshest investigation. In consultation he was never impatient, 
and always listened to the youngest member of the bar with respect. 
Above all this, he was a professed and sincere Christian.” 

Mr. Ketchum has borne testimony to his being a Christian; and 
those who knew him know that he was one indeed; not contenting 
himself with the speculative belief that Christ was a philosopher, ex- 
ceeding in wisdom his heathen and even Jewish cotemporaries, but 
acknowledging, with due humility, Christ the Son of God, the Saviour 
of men. He was a member of the Protestant Episcopal Church, and, for 
many of the latter years of his life, one of the parish of which Dr. 
Seabury is rector: and from the simple, just, a eloquent observa- 
tions of the editor of “The Churchman,” who knew him and knew of 
him, the world may learn his Christian character. He observes :— 

“In the daily life of a Christian, he was probably not much known 
beyond that home circle of brethren and friends where heart speaks to 
heart. His piety was not loud, but deep, constant, equable: appa- 
rently not knowing or caring to express itself, otherwise than in the 
silent language of duty ; his heart being kept all the sweeter and better, 
that it was not carried on the outside for show. In the faith he was 
firm as a rock; and, because firm, therefore calm, smooth, and gentle, 
his spirit ever knit up in steadfast repose, and his words wary and 
few. In the public counsels of the church his practical wisdom was 
known, his influence felt by all whose course of life has brought them 
within the touch of such powers. He was often a member of the con- 
vention, where his voice, ever fraught with wise, upright, and prudent 
counsel, will long be remembered. He has also been on the standing 
committee of the diocese [of New York] through the whole period, we 
believe, of its adversity and suffering; and surely all must admire how 
the standing committee could have steered the church so safely through 
that long, inexorable tempest. Moreover, he has held the place of 
warden in the Church of the Annunciation ever since the first forming of 
the parish ; his saintly spirit feeding, day after day, week after week, on _ 
the precious time-honored songs, and collects, and litanies of the church, 
and his mind still replenished and built up with draughts, which he 
knew how to prize, from the solid parts, ripe learning, and manly 
style, of Dr. Seabury. We cannot, and we need not, pursue him into 
the smaller offices of an efficient churchmanship. Nearly forty years 
of judicious, valiant, faithful service have greatly endeared him to the 
church. They whose privilege it was to know him, within the quiet 
walks of parish life, will understand the appropriateness to his case of 
the lines— 








‘“«¢Pure as the naked heavens, majestic, free, 
So didst thou travel on life’s common way, 
In cheerful godliness; and yet thy heart 
The lowliest duties on herself did lay.’ 


“He has, indeed, gone from us, full of years, of virtues, and of 
honors; gone from the church which he loved, and in whose sweet, 
and solemn, and beautiful services, his heart was ever at home, to that 
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Church where the servants of God, having finished their course in 
faith, do now rest from their labors; and if the tear unbidden start in 
view of his death, it is not for him, but for those whom he has left.” 
In 1816 he married Catharine, daughter of Philip Schuyler, Esq., 
then of Rhinebeck, and grand-daughter of the revolutionary Major 
Genetal Schuyler. With her he lived happily until the 20th Novem- 
ber, 1829, when she died, leaving him five children, a son and four 
daughters. She was buried at Rhinebeck; and it is among the promi- 
nent evidences of his domestic happiness, that, among his late requests, 
was one to be buried beside her, instead of in his own family burying- 
ground. His — was carried into effect ; and there rests his natural 
body, awaiting the time when it shall be raised a spiritual body.* 








WH. 3. District Conrt. 
(for the Southern District of New-York.) 


Before the Honorable N. K. HALL, Judge of the Northern District of New York. 


THE BRIG IOLA. 
THE STEAMBOAT SAMPSON. 


CoLuision AND SatvacE—Cross Lets. 


The allegations of an answer upon a material fact, deliberately pleaded, and under full 
knowledge of the grounds relied upon by the opposite party, cannot be abandoned; 
and an amendment will not be allowed, for the purpose of making the allegation cor- 
respond with the evidence, on the hearing of the case. 

A steamboat, while looking for towing employ off Sandy Hook, and being under way, 
_— —_— for not keeping clear of a vessel sailing with a free wind, and outward 

ound. 


The facts sufficiently appear in the opinion of the Court. 
George D. Betts and Charles Donohue, for the Sampson. 
E. H. Owen, W. Evarts, and W. Q. Morton, for the Iola. 


Hatt, D. J.—On the 27th day of October, 1851, Isaac O. Phillips 
exhibited his libel in the case first above entitled, and claimed to re- 
cover damages to the amount of $75, alleged to have been sustained by 
the steam towboat Sampson (of which he was part owner), in a colli- 
sion with the brig Iola; and also claiming salvage for taking the brig 
in tow after the collision, and towing her to a place of safety at the 
Atlantic docks. 

This libel alleged, in substance, that on the 24th day of October, 
then current the British brig lola sailed from New York, bound to 
sea, with a valuable cargo on board, and with a free wind, blowing 
fresh from a westerly direction. That while the brig was proceeding 





* We are indebted to 8, W. Jones, Esq., County Judge of Schenectady, for this Memoir. 
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down the bay, towards Sandy Hook, the Sampson was lying to, off 
the Hook, waiting for business ; and that, while they were so lying to, 
those on board the steamer discovered the brig approaching them very 
rapidly. That there was abundance of sea-room on each side the 
steamer, and that, if the brig had kept the course she was pursuing 
when first discovered, she would have gone clear of the steamer: but 
that, on approaching near to the steamer, the brig several times 
changed her course, and so frequently as to make it impossible for 
those in charge of the steamer to determine on which side of said 
steamer said brig intended to go. That when she had approached 
very near to the steamer, and so near as to render it impossible for 
said steamboat to avoid said brig, she again shifted her course; and 
— the steamboat took every step in her power to avoid a colli- 
sion, she was unable to do it; and the brig, notwithstanding the exer- 
tions of those on board the steamer, run into and across the bows of the 
steamboat, and damaged the steamboat to the amount of seventy-five 
dollars and upwards. 

The libel further alleged that, owing to the unskilful navigation of 
the brig, and the collision consequent thereon, she was cut down to 
the water’s edge, and was in a leaky and sinking condition; and that, 
if it had not been for the prompt assistance of the steamer, the brig 
and cargo would, undoubtedly, have been seriously damaged, if not 
totally lost; that the master and crew were about to abandon the brig, 
and launched their boat for that purpose. That the master of the 
steamer, on findiug they were about to do so, took active and prompt 
measures for her rescue; that by his directions the leak was partially 
stopped, and that he took command of the brig, and by the use of the 
steamer towed her to a place of safety. 

The libel charged that the collision was caused solely by careless- 
ness and utiskilful management on board the brig, and not by any 
carelessness or negligence of those on board the steamer, and claimed 
to recover for the damages to the steamer occasioned by the collision, 
and a salvage compensation for saving the brig and cargo, and taking 
them to a place of safety. 

The answer to this libel, filed by the owners of the brig, denied that 
the collision was occasioned by the carelessness or unskilful manage- 
ment of those on board the brig, and alleged that the collision was 
caused by the carelessness, negligence, and improper conduct of those 
on board the steamboat. It admitted that the brig was proceeding to 
sea, and that the steamer was lying to, with abundant sea-room on 
each side, as alleged in the libel; but denied that the brig changed 
her course several times, or in any manner, except to keep farther off 
from the steamer. And it expressly alleged, that when the brig neared 
the steamboat, the latter suddenly and unexpectedly put her engines 
and wheels in motion, proceeded forward in a direction across the 
track of the brig, and came and continued on towards the brig (not- 
withstanding she was warned to stop or keep off), until she ran into 
the brig, and caused the damage in the libel mentioned; that if 
the steamer had continued to lie to, the brig would have passed her 
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without a collision, and that the steamer might easily have avoided the 
collision, if any proper efforts for that purpose had been made. 

The answer also contained a full denial of all the material allega- 
tions in the libel upon which the salvage claim was founded. This 
answer was filed December 19, 1851. 

Before this answer was filed, the claimant and respondents in the 
first entitled suit had, on different days, from the 13th to the 26th of 
November, 1851, examined several witnesses on their behalf, and they 
had also, on the 1st day of December, 1851, filed their libel in the suit 
secondly above entitled, claiming to recover the damages sustained by 
the brig, in consequence of the collision. 

In the last-mentioned libel (which was sworn to by the captain 
of the brig), it was alleged (among other things) that the brig was 
standing east by south, with the wind fresh from the west-southwest, 
and the weather clear and fine, and that the steamer was first dis- 
covered from the brig when about four miles distant; that the 
steamer was apparently lying to, her wheels not being in motion, 
and that she was on the starboard bow; that the brig continued on 
her course (which is alleged in the libel, and is proved by the captain’s 
deposition, and the other proofs in the case, to have been east by south), 
and running at the rate of about six miles an hour, until she approached 
within about a quarter of a mile of the steamboat, which was all the 
while lying still, her wheels not being in motion; that then, in order 
to give the steamboat a wider berth, and to avoid the possibility of a 
collision, the course of the brig was changed to east, which course, as 
well as the one the brig had been previously running, would have 
carried her entirely free and clear of the steamboat if she had re- 
mained still, or had not been improperly navigated. That after the 
course of the brig was changed to east, and within a few minutes after, 
the steamboat was put in motion, and proceeded in a northerly direc- 
tion towards and across the track of the brig. That, supposing the 
steamer might wish to speak, the brig was kept on her course without 
deviation, and the steamboat continued to approach the brig, without 
slackening her speed or altering her course. That the master of the 
brig, fearing a collision, gave the steamboat warning to back her 
wheels and keep off, which warning was disregarded. That the steam- 
boat did not stop her engines, or slacken her speed, but continued her 
course; on seeing which the brig’s helm was put hard up, and she 
went immediately off until her sails took by the lee; and that, in spite 
of the efforts of the brig to escape, the steamer ran with unabated 
speed against the brig, striking her with great force and violence, and 
causing the injuries specially detailed in the libel. 

The usual and necessary allegations of carelessness, &c., were made 
against those managing the steamer, and the libel claimed damages to 
the amount of $3,000. 

The answer to this libel, sworn to by Isaac O. Phillips, the libellant 
in the first suit, was filed June 19, 1852, which, it will be perceived, 
was more than six months after the libel was exhibited, and still longer 
after most of the crew of the brig had been examined as witnesses in 

VOL. XI. 34 














266 THE NEW-YORK LEGAL OBSERVER. 





U. S. District Court.—The Brig Iola. The Steamboat Sampson. 





the first above entitled suit. The respondent, therefore, doubtless 
knew, not only from the libel which he was answering, but also from 
the depositions already taken, that the owners of the brig based their 
claim, in the suit brought by them, upon the allegations that the 
steamer had been put in motion, and had, on going ahead, by the pro- 
pelling power of her engines and wheels, produced the collision. 

This answer was sworn to at New York, where the crew of the brig 
had been examined, and near to which port the collision occurred; so 
that the respondent had every facility for ascertaining the facts, and 
making that full and frank disclosure of the causes of the collision 
which, under such circumstances, courts of admiralty require. 

The answer is long, and appears to have been drawn with skill, care, 
and deliberation. It takes issue upon many of the material allegations 
of the libel, and sets up, on information and belief, many facts and cir- 
cumstances by way of defence. In respect to the causes of the collision, 
and the circumstances attending it, the answer was doubtless well con- 
sidered, and should have been truthful and precise. 

In speaking of the movements of the two vessels, the answer (in the 
third article) avers that the course of the brig, having been first 
yawing, was finally changed so as to bear for the steamboat, which 
was in motion, heading about north ; and the brig’s head being con- 
tinually changed, when near each other, shifted more and more across 
the steamboat’s bow; that had the brig kept on her course, or even 
after having kept off, had then kept her course, she would have en- 
tirely cleared the steamboat; but from the conduct of those on board 
the brig, there being no look-out, and no person attending to such 
duty, no proper attention was paid to the brig’s heading. 

Again, the answer (in the fourth article) alleges “that the brig, being 
headed and directed so as to head for the said steamboat, and endan- 
ger her by a collision, the wheels of said steamboat were put in motion 
to clear her ; when the brig’s course was again altered, so much as to 

ay almost half round the compass, bringing her directly under the 
ows of the steamboat, then in motion. 

The answer also admits, that about the time of the collision the helm 
of the brig was put hard up, and that she went immediately off until 
her sails took by the lee, as alleged by the libellants, and then alleges 
that the truth is, as the respondents are informed and believe, “the 
master of said brig was incompetent and inexperienced ; and when 
approaching said steamboat, instead of keeping his course, attempted 
to cross the steamboat’s bows ; and when they came near together, and 
when it was wholly out of the power of those navigating the steam- 
boat to meet such a contingency, put his helm hard up, and so ran his 
vessel, she being under great headway, right across the stern of the 
said steamboat, striking said steamboat a violent blow on the forward 
guard and stern”; also, “that the said vessel had the wind dead or 
nearly dead aft, and might with ease and safety have gone under the 
steamboat’s stern; but from the acts of those on board the brig, it ap- 
pears they did not know which way she was heading ; that as soon as 
it appeared, from the acts of those on board the brig, that a collision 
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was unavoidable, the wheels of said steamboat, as soon as it could be 
done, were stopped and reversed, and every effort made to avoid the 
collision.” 

In the sixth article of the answer, it is also charged upon the brig, 
that she “ made an attempt to cross the steamboat’s bows, and finally 
put herself right across the steamboat’s track.” 

It can hardly be contended that this answer does not admit that the 
steamboat had been put in motion, heading and moving to the north- 
ward, before the wheels were backed (or “stopped and reversed,” in 
the language of the answer), and in this respect the libel and answer, 
and the witnesses for the libellants, in the second or cross suit, sub- 
stantially agree. Nevertheless, the ground taken by the respondents 
at the trial, and in which they were sustained by the testimony of a 
part, at least, of their witnesses, was, that neither the steamboat nor 
the engine was put in motion at all, until they were backed as rapidly 
as possible, just prior to the collision, and for the sole purpose of avert- 








ing it. 

"The advocate for the libellants in the cross suit having, in the course 
of his argument, relied upon the statements of the answer, the advo- 
cate for the respondents asked that their answer might be amended, 
if the court should be of the opinion that it contained allegations and 
admissions inconsistent with the state of facts sworn to by the respon- 
dents’ witnesses. 

I can see no sufficient reason for allowing the answer to be amended 
in this respect. It was put in after the respondents had the fullest 
opportunity to ascertain the circumstances attending the collision, and 
they could not have been ignorant of the fact that the owners of the 
brig claimed that the steamer had been put in motion, and had, while 
under headway, ran into the brig. There is no evidence that the 
statements which they wish to expunge were inserted in consequence 
of any mistake, or erroneous information, or of a misunderstanding of 
the information on which such statements were based; and besides, 
upon the whole evidence in the case, I am satisfied that these state- 
ments, and the corresponding testimony of the witnesses, produced in 
behalf of the owners of the brig, are substantially correct. 

It must be conceded that the evidence in the case is conflicting, 
and, in many respects, entirely irreconcilable. It is, however, proved 
by the witnesses on both sides, that the Sampson was lying to, until 
the two vessels were within less than half a mile of each other; and 
the witnesses for both parties agree that her engine was afterwards put 
in motion, and her position changed, before the collision. The wit- 
nesses who were on board the steamer aver that she was backing from 
the time her engine was first put in motion; that she had a full head 
of steam on, pa continued to back until after the collision occurred ; 
and that she had backed five or six hundred feet before the vessels 
struck, 

On the other hand, the witnesses who were on board the brig de- 
clare that the steamer was suddenly put in motion after they had ap- 
proached quite near, and were intending to give her a wide berth ; 
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that her motion was forward and not backward; and that she was 
going ahead under full steam until the moment of the collision. Some 
of them declare that they heard the backing bell of the steamer at or 
about the time of the collision, and that after it occurred the steamer 
backed off. 

The testimony in respect to the relative positions of the two vessels 
before the steamer was put in motion; the appearance and extent of 
the injury to the hull of the, brig; and the character of the trifling 
injury sustained by the steamer, are, in my judgment, strongly corrobo- 
rative of the witnesses who were on board the brig, and who state that 
the steamer ran forward before the collision occurred. 


The weight of testimony (independent of the admissions in the an- 
swer) being clearly and decidedly with the libellants in the cross suit 
upon this point, and consistent with that portion of the answer which 
the respondents desire to expunge by an amendment, I cannot order 
the amendment asked for. 

Taking the pleadings and evidence into consideration, I am satisfied 
that the collision would not have occurred if the steamer had remained 
at rest; and in my judgment there is a clear preponderance of testi- 
mony establishing the fact that the steamer was put in motion, and 
-~ forwards across the track of the brig, and thereby caused the col- 

ision. 

I am also inclined to think that the engine was “ stopped and re- 
versed,” as stated in the answer of the owners of the steamer, but that 
it was not done until shortly before the collision, and when its only effect 
was to diminish the force of a collision, which it was then too late wholly 
to avert. I cannot believe that the steamer had backed more than five 
hundred feet, and was still backing with a full head of steam at the 
moment of the collision; and this is the case attempted to be made in 
behalf of thesteamer. Butif they had proved their case as attempted, 
it would not have been free from difficulty, for the steamer, being in 
motion, and having changed its position some five hundred feet in a 
direction crossing the course of the brig, was prima facie bound to 
take the necessary measures to avoid a collision; and I can find no- 
thing in the circumstances of the case to excuse her from the dis- 
charge of that duty, or which can authorize the conclusion that there 
was any fault or mismanagement on the part of those navigating the 
brig, which could have contributed, in the slightest degree, to the 
production of a collision. 

I therefore conclude, that the collision was caused by the fault and 
mismanagement of those in charge of the steamer, and that the owners 
of the brig are entitled to a decree for the damages sustained by them 
in consequence of the collision. 

These conclusions render it unnecessary to examine other questions 
raised in the two cases, and an order will be entered in the suit first 
above entitled, dismissing the libel with costs. In the suit secondly 
above entitled, an order will be entered, declaring that the collision 
mentioned in the pleadings was caused by the sae, mismanage- 
ment, and fault of those in charge of the Sampson; that the Sampson 
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is therefore liable for the damages which the owners of the Iola sus- 
tained thereby, and directing a reference to a commissioner to ascer- 
tain and report the amount of such damages. 

Upon the coming in and confirmation of that report, the libellants 
in the second suit will be entitled to a decree for the damages reported 
and their costs. 








N. D, Superior Conrt. 
General Term, May, 1853. 
Before DUER and CAMPBELL, Justices. 
Joun P. Hevspacn et als., against Aucustus RotKer ¢¢ al. 


-A remittance by a factor to his consignor is at his own risk, unless made under a prior 
direction or authority. 

When he has been directed or authorized to remit, he is answerable only for good faith 
and due diligence. 

The guaranty of a del credere commission is limited to the payment of the price of goods 
sold upon credit, and does not extend to the remittance of funds received. 

But when, by the agreement of the parties, the factor is entitled to charge a guaranty 
commission upon exchange remitted, he cannot discharge himself from his liability by 
omitting to charge the commission. 

When a factor charges himself, by anticipation, with the price of goods sold upon credit, 
the remittance then made by ie is of his own funds, in discharge of a personal debt, 
and is therefore made at his own risk. , 

Semble, that the weight of authority is, that a factor, who endorses generally the bills 
which he remits, renders himself personally liable, upon his endorsement, to his prin- 
cipal, as well as to third persons. 

Report of referee in favor of defendants set aside, rule for reference discharged, and new 
trial ordered. : 


Heubach Brothers, the plaintiffs, are merchants at Sonnenberg, in 
Germany; and A. Rolker & Mollman, the defendants, are merchants 
in New York. 

In the year 1847, and for some time previously, an agreement ex- 
isted by which defendants were made agents of plaintiffs for sale of 
goods in New York, on commission. They were to sell for cash or on 
credit, and were to remit proceeds by the bills of exchange of persons 
in good credit. They were to guaranty the payment of the sales, and 
also the bills remitted. Their commissions were to be five per cent. on 
sales; two and a half per cent. del credere ; and one per cent. on ex- 
change ; together with necessary expenses, &c. 

On or before November 17th, 1847, the defendants, under the said 
agreement, sold goods to the plaintiffs amounting to about $472 14, on 
six months’ credit; their commissions and expenses, as charged, 
amounted to $54 48, leaving a net balance of $417 71. They also, at 
that time, had in hand $7 49, net balance of cash received by them 
on account of the plaintiffs, making, with above balance, $425 20. 
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On the said 17th November, the defendants forwarded their accounts 
to the plaintiffs ; and also a bill of exchange for 546$3 Bremen rix dol- 
lars, being equal to $435 03; and a letter stating that the bill was 
remitted against a balance due that day. 

The bill was purchased by defendants with their own funds. 

The drawers of the bill (J.C. Muller & Co.) were a house of the 
second class ; and their bills were not the best that were to be had in 
the market at the time of the remittance in question. ills of second- 
class houses are not, in general estimation, considered as secure as 
those of first-class houses. 

The bill in question was endorsed by defendants to the order of 
plaintiffs; and, on being received by plaintiffs at Sonnenberg, was en- 
dorsed by them and forwarded to Bremen for collection. 

The bill was accepted by the drawee (Jos. Chr. Muller) December 
16th, 1847. 

The drawee failed about January 22d, 1848; and on that day the 
bill was duly protested for want of further security, and the defendants 
duly notified thereof. 

At maturity, February 23d, 1848, the bill was duly protested for 
non-payment, and the defendants duly notified thereof. 

An action was brought by the plaintiffs to recover the amount of 
proceeds of goods sold. The answer of defendants set up the bill of 
exchange as a payment. 

The action was referred to Benjamin D. ‘Silliman, Esq., who re- 
ported in favor of defendants. en 

Judgment was perfected for defendants, on the report. The plaintiffs 
made a case, and appealed to the general term. 








Charles O’Conor and Howe & Treadwell, for the plaintiffs, made 
and argued the following points :— ; 

I. The bill of exchange remitted by the defendants was no discharge 
of the plaintiffs’ demand, even if it was, in itself, a good bill. Stone 
Hayes, 7 Hill, 128. 8S. C. (aff’d) 3 Denio, 575. : 

1. The bill, having been purchased by the defendants with their own 
money, was their property, and they could not compel the plaintiffs tc 
receive it on account or in payment of the demand. 

A. The defendants were liable to the plaintiffs for the proceeds of 
sales, only at expiration of the credit given. The del credere commis- 
sion bound the defendants as guarantors of the purchaser, but did not 
make them primarily liable. Story on Agency, sec. 33, note 2. 

B. The bill, treated as a volunteered advance by defendants to 
plaintiffs, is not governed by the agreement, and the relations of the 
parties to it must be determined by the circumstances of the remit- 
tance itself. These showed the bill to be the property of the defend- 
ants, tendered by them to the plaintiffs as a payment, with the guaranty 
of their endorsement. Such a transaction is always a payment sub 
modo. Jones v. Savage, 6 Wend., 662. ; 

2. The plaintiffs (even supposing they had sufficient notice of the 

Facts) did not receive the bill both without recourse to the endorsers 
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and as an absolute payment ; nor did they (in the aspect claimed) ratify 
the acts of their agents, the defendants, in remitting the ssme. 

A. It is an elementary principle that, where a creditor receives of a 
debtor the obligation of a third person, he takes the same merely as 
collateral ; and the debtor is not discharged, unless the creditor ex- 
pressly stipulates to that effect. Zobey v. Barber, 5 John. R., 68 ; 
Murray v. Gowverneur, 2 John. Cases, 438 ; Herring v. Sanger, 3 id., 
41; Schermerhorn v. Loines, 7 John. R., 311; Johnson v. Weed, 9 id., 
810; Hoar v. Clute, 15 id., 224; Van Eps-v. Dillaye, 6 Barb. 8. C. 
R., 244; People v. Howell, 4 John R., 296; Olcott v. Rathbone, 5 
Wend., 490. 

(1.) No such stipulation was given in this case. The plaintiffs never 
even acknowledged the receipt of the bill, except by returning it under 

rotest. ; 
. B. The fact that the bill was endorsed by the defendants, is evi- 
dence that it was not intended to be, and was not, in fact, received by 
the plaintiffs in payment. (Monroe v. Hoff’, 5 Denio, 360.) 

C. The lapse of time before the return of the bill (only forty-two 
days) was not sufficient, under the circumstances, to raise any implica- 
tion in favor of the defendants. 

D. Endorsing the bill, by plaintiffs, signified nothing. /¢ was en- 
dorsed by defendants to order of ‘plaints, and could not be collected 
without plaintiffs’ endorsement. 

E. The bill being payable in a foreign country, the plaintifis were 
justified in holding it for payment, for the benefit of the defendants. 

3. The plaintiffs had no notice that the bill was not purchased with 
their money ; and their acts, therefore, of whatever character, could 
have no effect upon their rights. Ratification, to be effectual, must be 
with full knowledge ; and the defendants, in order to charge the plain- ° 
tifis with having accepted the bill as their own, were bound to estab- 
lish, at least, that the plaintiffs received the bill as their own, with full 
knowledge of all the facts. (Story on Agency, sec. 239 to 243; 1 
Greenleaf’s Ev., sec. 197.) 

A. The plaintifis did not, in any way or manner, receive the bill as 
their own. (See Point I., 2, and subdivisions, ante.) 

B. All the facts being particularly and exclusively within the know- 
ledge of defendants, they were required to give the fullest possible 
notice to the plaintiffs; more especially as the plaintiffs resided 
abroad, and the defendants were their agents. If any point was left 
open for inference, that inference must be against the defendants. 

(1.) The account current debits the defendants with the “ net pro- 
ceeds”; and the letter transmitted with it says, that the balance was 
due to the plaintiff's that day. This left the matter open to the infer- 
ence, that in some (unexplained) manner the defendants were actually 
in funds at the time they purchased the bill. 

(2.) The rebate of interest charged in the account current was no 
notice to the plaintiffs ; because, as the sales were made on credit, and, - 
of course, at credit prices, the purchaser would have been entitled to 
the rebate if he discounted his paper, or paid the bill in cash. This 
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is always allowed, if the purchaser desires; and, of course, it would 
be a proper charge against the plaintiffs. 

C. The plaintifis were under no obligation to inquire as to the 
means by which the defendants came in funds. Ifthe papers justfied 
the inference, they had a right to draw it and to repose upon it. 

4. The defendants were bound to wait until they were actually in 
funds, before they took the risk of buying a bill to remit. If they had 
done so, this loss would not have happened. The drawers of the bill 
in question suspended payment before that time. ; 

A. When an agent, of his own motion, performs an act not within 
the line of his duty, he acts on his own responsibility. He cannot 
shield himself by claiming to have done more than his duty. If he 
has done something different from his duty, that is enough to charge 
him. The zntent can be taken into account only where fraud of some 
kind is alleged. 

5. The defendants entirely failed to prove any custom or course of 
business between the parties, which would authorize them to remit in 
advance of the actual receipt of proceeds. 

Il. The bill of exchange in question was not a good bill ; and, there- 
fore, it was no discharge of the plaintiffs’ demand. 

1. By their contract the defendants were to remit by bills of persons 
in good credit. This, in legal effect, required them, if practicable, to 
buy bills of the jirst class ; and they had no right to take the bill of 
an inferior, or second-class house. 

A. The question is, not merely whether the drawers of the bill were 
in good credit in their class (which is all, however, that the evidence 
could be held to establish), but also whether they were of the best class. 

B. It is very clear, from the evidence, that .the drawers of the bill 

"in question were of the second class. 

C. No usage is alleged or proved, authorizing agents to buy second- 
class bills; nor could such a usage be upheld in law. 

2. The onus of proving the character of the bill was upon the de- 
fendants ; and as their evidence, in the best view of it, was not entirely 
satisfactory, the issue should have been found against them. 

3. The plaintiffs were not bound to show that the defendants had 
any motive in buying an inferior bill, or that they would derive 
any pecuniary or other advantage therefrom. An agent is bound to 
do his duty ; and if he omit it, he is liable, whether the failure arise 
from fraud, negligence, or want of skill. 

4. The evidence of Deickman, if received, is insufficient to establish 
the right of the defendants to purchase a bill of J. C. Muller & Co. 

Ill. The plaintiffs are entitled to recover against the defendants 
as endorsers or guarantors of the bill in question. 

1. The defendants, by their agreement, were to guaranty their re- 
mittances, receiving therefor one per cent. commission. 
cA, The commission was charged by the defendants, it being in- 
cluded in the general charge of seven and a half per cent. The com- 
missions being charged in gross, the law will infer that this particular 
commission was included, on the ground taken in Point L., 3, B., ante. 
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B. If the commission was not charged, it would make no difference, 
as it was the defendants’ mistake or fault, and not the plaintiffs’, and 
the plaintiffs cannot be prejudiced thereby. 

©. Under the circumstances, procuring the bill to be drawn to their 
own order, and endorsing it, is conclusive evidence that the defendants 
intended to guaranty the bill. 

(1.) They were under no obligation to have the bill made payable 
to their own order, unless they were to become guarantors. 

(2.) They could have endorsed it “ without recourse,” if they wished 
to avoid liability. 

(3.) As they remitted 2m advance, it was their duty to guaranty the 
remittance; and, therefore, the duty and the act form satisfactory evi- 
dence of the intent. ; 

2. The bill belonged to the defendants (see Point I., 1, ante) ; and as 
they sought to transfer it to the plaintiffs, it must be presumed to have 
been for their advantage to do so. This advantage, whatever it may 
have been, was a sufficient consideration to uphold the guaranty. 

3. The fact that the plaintiffs might refuse to receive the bill, except 
as collateral (see Point I., 2, A., ante), unless it was guarantied by the 
defendants, was a sufficient consideration for the guaranty. 

4. The advantage which an agent derives by retaining the business 
of his principal, is a sufficient consideration to support a voluntary 
guaranty of a remittance. - 

5. No consideration beyond that necessarily arising from the relation 
of the parties, is required to sustain the guaranty of a bill remitted 
by an agent to his principal. The question is purely one of intention. 
(Story on Agency, sec. 156, 157, 269, and cases cited.) 

6. The notice of protest was sufficient to charge the defendants as 
endorsers or guarantors. 

A. The bill was protested in Bremen, February 23d. On the neat 
day it was forwarded to the plaintiffs at Sonnenberg, and reached 
them not sooner than February 26th. The 27th was Sunday; and on 
Monday, 28th, the plaintiffs forwarded the bill, with the protest, to the 
defendants. 

B. The former protest for want of security, was notice to the de- 
fendants that the bill would not be paid. 

IV. The plaintiffs were not bound, when they returned the protested 
bill, to specify any grounds for their claim against the defendants ; it 
was enough that the defendants were notified that the plaintiffs made 
a claim against them. 

V. The referee erred in admitting the testimony which was objected 
to. It is of no consequence that he supposes he laid it out of view in 
making his decision. The court will not stop to inquire exactly how 
much influence the testimony had ; but if it was improperly admitted, 
and could, by any possibility, have affected the decision, a new trial 
will be granted. (orthrop v. Wright, 24 Wend., 221.) 

VI. The judgment should be reversed, and a new trial ordered. 

VOL. XI. 35 ; 
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E. Sandford, Tillou and Cutting for the defendants, made and 
—= the following points :— 

. The objections taken to the depositions of Max Buckaber, Otto 
Kohler, and Diedrich Deickman, were removed by the subsequent 
exclusion of those depositions from the case by the referee. It is un- 
necessary to consider whether they were admissible, as the ruling on 
~ point did not prejudice the plaintiffs. Zhe People v. Parish, 4 

enio. 

II. The plaintiffs’ alleged cause of action was, that they employed 
the defendants to sell certain goods, and to be responsible to the plain- 
tiffs for the price thereof. That defendants sold them, upon credit of 
six months, which has elapsed, and the defendants have not paid the 
price. The answer alleged, that the goods were delivered to defend- 
ants to sell, and to remit the proceeds by a bill of exchange, of persons 
in good credit. That they purchased the bill in question of a house 
then in good credit, and remitted it to the plaintiffs. That they made 
the remittance before the credit on the goods had expired, as an ac- 
commodation to the plaintiffs. That it was received, approved of, and 
endorsed by plaintiffs. The reply put in issue only the allegations as 
to the good credit of the drawers, at the time of the purchase of the 
bill by the defendants, and the approval of the bill by the plaintiffs. 
The evidence warranted the findings by the referee, upon both of the 
issues. 

III. The finding of these issues against the plaintiffs upon sufficient 
evidence, is conclusive upon the merits of the controversy; it being 
admitted by the plaintiffs, that the defendants were toremit by bill of 
exchange, and the defendants having remitted a bill pursuant to their 
agreement, and plaintiffs having approved and accepted such bill, there 
is an end of the cause. 

IV. If any question had been raised, whether the plaintiffs could 
have charged the defendants as endorsers of the bill of exchange, the 
decision of the referee on that point was warranted by the evidence, 
and by the law applicable to the case. 

V. The motion, to set aside the report of the referee, should be de- 
nied, with costs. 





By the Court—Dvurr, J.—The general rules of law applicable to 
this case may be stated in few words :— 

When a factor has funds in his hands, belonging to a foreign corre- 
spondent, it is his duty, giving early information of the fact, to retain 
them subject to the order of his principal, unless he bas been previously 
directed or authorized to remit them. If he undertake to remit, wien 
no such direction or authority has been given, the remittance is at his 
own risk; and consequently, when it is made by a bill of exchange, it 
is only the actual payment of the bill that can discharge him from his 
liability. On the other hand, when he has been directed, or has a dis- 
cretionary power to remit, he acts, in purchasing a bill for that pur- 
pose, simply as the agent of his correspondent, and is then responsible 
only for good faith and due diligence. The remittance of the bill, 
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when it appears that it was purchased in good faith, and upon due in- 
quiry, operates as between him and his principal as an absolute dis- 
charge, and the risk of the dishonor of the bill is cast wholly upon the 
latter, who, in that event, can look only to those whose names are on 
the paper. 

Since the decision of the Supreme Court, in Leverich v. Meigs, 
(1 Cow. p. 645), the law in this State must be regarded as settled, that 
the rules which have been stated apply, as well to a consignee under a 
del credere commission, as to an ordinary factor; although I apprehend 
that the law is certainly otherwise on the continent of Europe, and 
probably in England. Such a commission gives of itself no author- 
ity to remit; and when that authority is given, the guaranty which 
the del credere imports is limited to the due payment, by purchasers, 
of the price of goods sold upon credit, and does not extend to the re- 
mittance of funds actually received. These general rules may be 
varied, as in other cases, by the special agreement of the parties. The 
consignee, or factor, may agree, with or without an addition to his or- 
dinary commission, to guaranty all the remittances which he makes, 
or his authority may be limited by the instructions of his principal, 
and then he is only exonerated when the prescribed limits or condi- 
tions are observed. To which I add, that, whether he acts with or 
without authority, he may, in all cases, render himself personally liable, 
not only to third persons, but to his principal, by the form in which his 
remittance is made; that is, as drawer or endorser of the bills or notes 
which he remits. 

The answer of the defendants in this case admits, that they received 
and sold the goods, to recover the price of which the suit is brought, 
as the agents and on account of the plaintiffs, but sets up, as a princi- 
pal defence, that they had been previously instructed, by the plaintiffs, 
to sell the goods for cash or upon credit, and to remit the proceeds by 
a bill of exchange, drawn by persons in good credit; and then avers 
that, in pursuance of this authority, they purchased and remitted to the 
plaintiffs a bill of exchange, drawn by a house in good credit, payable 
to the order of the defendants, and endorsed by them to the plaintiffs, 
and covering the whole balance due to the latter, as the proceeds of 
the sale. In fewer words, the defence is, payment by a bill of ex- 
change, which the plaintiffs received and were bound to receive in 
full satisfaction of their claim. 

It was insisted, by the counsel for the defendants, that the only reply 
that has been made to the defence is, a denial that the drawers of the 
bill were in good credit at the time of its purchase; and certainly, 
were this the only issue raised by the pleadings, we could not hesitate 
to affirm the report of the referee, since we are by no means prepared 
to say that his finding upon this question of fact is against the weight 
of evidence. But, as we construe the peesing, this is not the only, 
nor the most important issue which is raised. The reply, as we read 
it, contains a distinct and positive denial of the authority of the de- 
fendants, which we understand to mean their authority to purchase 
and transmit the bill in question, as the agents and at the risk of the 
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plaintiffs. Hence, in order to sustain their defence, so far as it rests 
merely upon the purchase and transmission of the bill, the defendants 
were bound to prove that the instructions which they allege in their 
answer were, in fact, given, and that, by their fair construction, they 
embraced and warranted the remittance, upon which they rely as an 
absolute discharge. 

The first inquiry, therefore, is, whether this necessary proof has been 
given; and the reply must be that assuredly it has not, unless it is 
contained in the terms of the agreement, under which it is admitted 
that the original connection of the parties was formed, and their sub- 
sequent business transacted. This agreement is the only evidence 
bearing upon the question ; and it does not appear, nor has it been pre- 
tended, that any instructions were ever given by the plaintiffs, by 
which its true import could be varied or enlarged. The terms of the 
agreement, it seems to us, are plain and unambiguous. The defend- 
ants agreed to sell the goods consigyed to them by the plaintiffs, and 
remit the proceeds, charging a commission of five per cent. on sales, 
two and a half per cent. del credere, and one per cent. exchange, and 
these commissions the plaintiffs agreed to pay. .It is true it appears, 
from the correspondence of the parties, that they differed as to the 
proper application and effect of these commissions ; the plaintiffs, natu- 
rally supposing that the law in this State was the same as in Germany, 
believed that the guaranty of the del credere covered remittances, while 
the defendants insisted that the del credere was confined to sales, and 
that it was by the exchange commission alone that their guaranty of re- 
mittances was meant to be compensated : but we regard this difference 
as in truth immaterial, since, accepting the interpretation of the de- 
fendants, it remains certain that, according to the understanding of 
both parties, the defendants were to guaranty the exchange which 
they purchased, as fully as the sales which they effected; and, in our 
judgment, the obligation thus created by the agreement was as posi- 
tive and imperative, in the one case, as inthe other. It is possible that 
the defendants had a discretion to remit immediately or wait the in- 
structions of the plaintiffs: but if, without thus waiting, they chose to 
remit, we are clearly of the opinion they were bound to guaranty ; in 
other words, that the agreement into which they had entered, and from 
which all their authority was derived, imposed upon them a duty, 
from which, by no act of their own, without the consent of the plain- 
tiffs, could they be discharged. It could never have been the mean- 
ing of the parties, that the defendants might assume the risk of ex- 
change, or cast it upon the plaintiffs, at their pleasure; such a con- 
struction of their agreement would be just as unreasonable, in reference 
to the guaranty of exchange, as to that of sales. We apprehend, how- 
ever, that it has never been imagined, that a del credere agent may, in 
his discretion, guaranty or not the sales which he effects, and when- 
ever, from any cause, he is unwilling to assume the risk, by relin- 
quishing his commissions, cast it upon his correspondent. The object 
of the foreign merchant, in requiring a guaranty, as a general rule, 
would be wholly frustrated by vesting in his agent this unlimited 
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discretion, a discretion which, in a large majority of cases, would 
be certainly abused, and, in all, would be a direct temptation to 
negligence, dishonesty, and fraud. No man of common prudence 
would think of vesting it in an agent, and no agent of common sense 
venture to claim it; and so great is the improbability, that, in any 

iven case, such was the understanding of the parties, that, in our 
judgment, it could only be overcome by uncontradicted evidence of 
an express agreement. 

In our opinion, the remarks that we have now made apply with 
equal force to a guaranty of exchange. In making it discretionary, 
there is the same danger of abuse, the same temptation to carelessness 
and fraud ; and, consequently, there are the same reasons for holdin 
the obligation to be positive and universal, unless, by undoubted sesek 
it is shown to have been otherwise. There is nearly the same risk in 
purchasing exchange as in effecting sales; and the testimony shows, 
that there is a wide difference, naturally affecting their market value, 
between bills of the first and of the second class. Those of the first 
are believed to be good; they are those, in the language of one of the 
witnesses, in relation to which “ not the slightest doubt is entertained.” 
The solidity of the second is a matter of opinion, not of knowledge ; 
they are believed to be good, but no one will say that they certainly are 
so. Give to the agent the discretion that is claimed; and the gene- 
ral mode of its exercise may be safely predicted. Bills of the first 
class will be covered by his guaranty, and the naked risk only of 
the second, be thrown upon the principal. The guarantee, when 
useless, will be given, and withheld, only when a just regard to the in- 
terest and security of the principal would render it of value. That 
the plaintiffs never meant to give to the defendants a power ‘0 liable 
to be abused we are entirely satisfied ; nor is there any evidence that 
the defendants, until the dishonor of the bill, which is now set up as 
an absolute payment, claimed to possess it. By their own admission, 
the defendants agreed, for a commission of one per cent., to guaranty 
the exchange which they remitted; and this stipulation, from its 
nature, attached itself to every remittance which they subsequently 
made, unless it can be shown that the plaintiffs, with a full knowledge 
of the facts, released them from its observance; in other words, con- 
sented to accept the remittance as an absolute payment. The case, in 
our opinion, discloses no evidence whatever that the plaintiffs meant 

.thus to adopt the remittance that is now relied on as a defence; nor 
have any facts Been proved, from which the defendants had the right, 
or we, as judges, are bound, to infer that such was their intention. 

It is possible that the defendants meant that the remittance should 
operate as an absolute payment; but it would be absurd to suppose 
that their secret intention was alone sufficient to discharge them ; and 
we mean distinctly to say, that there is no evidence that this intention 
of the defendants, if jt existed, was made known to the plaintiffs, and 
that it was with this understanding that they accepted the remittance. 

It is seen, from these observations, that we attach no weight to the 
fact upon which the defendants’ counsel laid the entire stress of their 
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argument, namely, that in the account of sales which accompanied the 
remittance the defendant omitted to charge an exchange commission ; 
for while we agree with the counsel that this omission is apparent upon 
the face of the account, we are compelled wholly to dissent from the 
conclusions that have been drawn from it. The argument is, that the 
defendants, by not charging the exchange commission, gave notice 
to the plaintiffs, that the remittance was not to be considered as pro- 
tected by their guaranty; and, consequently, that the plaintiffs, 
by retaining the bill, sanctioned the remittance as properly made 
and, dispensed with the guaranty, upon which they might other- 
wise have insisted. This reasoning is specious, but dissolves upon 
examination. An agent, who has bound himself to guaranty, may 
abandon if he will his right to the stipulated reward ; but he cannot, 
by relinquishing his commission, release himself from his obligation. 
He cannot, by his own act, rescind his contract, and cast upon 
his principal the risk which he had himself consented to bear; and 
by holding otherwise, it is plain that we should give to the agent the 
very discretion which it has been shown that he ought not, and could 
never have been meant, to possess. Hence the principal, when it is 
known to him that in a particular transaction the guaranty commission 
has not been charged, is not bound to infer that the agent meant, by 
the omission, to violate his contract; but may well suppose, either that 
the omission was accidental, or that the agent was content with the 
commissions he would otherwise receive. 

A principal, having any confidence in his agent, would never sus- 
pect that the omission was intended to deprive him of the security for 
which he had stipulated ; and a court of justice, in holding such to be 
its effect, would, in our judgment, give its sanction to a fraud. 

If the defendants meant that the plaintiffs should understand that 
the bill which they remitted was intended by them as an absolute 
payment, they were bound to say so in the plainest terms; and even 
had this express communication been made, the plaintiffs would have 
been justified in replying, that they would retain the bill until its ma- 
turity ; and, if then dishonored, would hold the defendants to their 
original guaranty. As no such communication was made, the reply 
was unnecessary, and their silence, whatever may have been the views 
of the defendants, is no evidence of their acquiescence. Hence, the 
allegation that the plaintiffs approved and adopted the remittance as 
made by their authority, and at their own risk, we cannot do other- 
wise than regard as groundless. The defendants, under their agree- 
ment, had no right to remit at all at the risk of the plaintiffs ; and if 
such was their intention in the remittance; upon which they rely, we 
have no right to say that the intention was made known to the plain- 
tiffs, far less that it was ratified by their subsequent conduct. 

The result is, that the defendants either made the remittance under 
their original agreement, or without authority ; so that, gquacumque via 
data, it was made at their own risk, and having failed, they must 
be liable. Nor is this all. Had there been no positive stipulation of 
guaranty on the part of the defendants, and had their instructions from 
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the plaintiffs been exactly such as are alleged in their answer, we must 
still have held that the plaintiffs, under the special circumstances of 
this case, are entitled to recover. 

The goods*of the plaintiffs were sold on a long credit, and on 
the very day of the sale the defendants charged themselves with their 
price; and it was for the purpose of satisfying the balance, which, 
deducting interest and commissions, was thus created in favor of the 
plaintiffs, that they purchased and remitted the bills, the dishonor of 
which has led to this controversy. Our opinion is, that this re- 
mittance was not made by them in their capacity of agents, nor 
covered by their supposed instructions; but, on the contrary, was a 
remittance which, upon well-settled rules of law, unless it proved to be 
effectual, they were bound to make good. It was emphatically a re- 
mittance at their own risk, not at that of the plaintiffs. 

For reasons that we shall not now attempt to explain, we exceed- 
ingly doubt whether a del credere agent may, in his discretion, charge 
himself immediately with the price of goods sold upon credit; but ad- 
mitting that, by his voluntary act, he may thus constitute himself the 
debtor of his principal, it is plain that the remittance which he then 
makes is of his own funds, not of those of his principal, received as the 
actual proceeds of the sale. It follows that the remittance is made 
by him, not in the necessary discharge of his duties, or in the 
proper execution of his trust as agent, but for the sole purpose of satis- 
fying a personal debt, which, without necessity and without request, 
he chose to assume. It is a novel doctrine that a debtor may, in any 
case, by remitting a bill to his creditor, impose upon him the risk of its 
ultimate payment; and the doctrine is as unreasonable as it is novel. 

Let it not be said that the principal, if not willing to treat the remit- 
tance as an absolute payment, is bound to return the bill, and makes it 
his own by returning it. The conclusive answer is, that he is not 
bound to know, or even suspect, that his reception of the bill was in- 
tended to operate as an immediate payment; but, on the contrary, has 
the right to believe that the bill was transmitted only as a collateral 
security. As such, he is justified in returning it when it proves una- 
vailable, justified, in demanding payment of the debt it was remitted 
to cover. 

In this State the law is settled, by a long series of decisions, that the’ 
acceptance, by the creditor, of the bill or note of a third person, can 
never be held to cancel an existing debt, unless it appears that, by 
the express agreement of the parties, it was received as an absolute and 
final payment. 

In other cases, and even where a receipt in full has been given, the 
bill or note is held to have been received merely as a collateral secu- 
rity, which, unless realized, creates no bar to a subsequent recovery 
of the original debt. (Zoby v. Barker, 5 John. 68; MMuldon v. 
Whitlock, 1 Cowen, 290, 808; State Bank v. Fletcher, 5 Wend., 85 ; 
Olcott v. Rathbone, em, 490; Hays v. Stone, 9 Hill, 128; S.C. in 
Error; 3 Denio, 575; Van Eps v. Dillaye, 6 Barb., 244.) - 

Upon the fullest reflection, we can perceive no ground for excepting 
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the present case from the operation of these rules. Had the term of 
credit upon the sale of the goods expired, and the purchaser had then 
failed to pay, the defendants, by force of the del credere, wouid have 
been immediately liable ; and none can doubt that a remittance, then 
made by them, to cover the price of the goods, would have been 
made for the purpose of satisfying their personal debt. We can 
make no distinction between a debt, which, by anticipation, they 
chose to assume, and a debt which would have been imposed upon 
them by the terms of their contract. In both cases it is equally true, 
that the funds remitted are not the actual proceeds of the sale, which, 
as such, the defendants, as agents, were bound or authorized to remit. 
In both, the funds are those of the agents, not of the principals. 

We remark, in conclusion, that the reason why an exchange com- 
mission was not charged by thed efendants is now apparent; making 
the remittance, not as agents, but as debtors, not under their agree- 
ment, but as a voluntary act, they had no right to charge the commis- 
sion. 

Believing, for the reasons that have now been stated, that the referee 
has erred, and that the judgment entered upon his report must therefore 
be reversed, we deem it needless to inquire, whether, if these reasons 
had not existed, it must not have been held, that the defendants had ren- 
dered themselves liable by endorsing generally, and not as agents, or 
without recourse, the bill which they remitted. It is sufficient for 
the present to say, that we are not to be considered as assenting to 
the propriety of the decision of the Supreme Court of Pennsylvania, in 
Sharp v. Emmet, 5 Wharton R., 288; but, on the contrary, are dis- 
posed to think that the position of Judge Story, “that when an agent, 
employed to purchase bills, makes them payable to his own order, and 
then endorses and remits them to his principal, he is liable thereon, as 
endorser, to his principal, as well as to third persons,” (Story on Agency, 
sec. 269, 2d ed., page 332,) is fully sustained by the authorities to which 
he refers. Goupey v. Harden, 7 Taunt. 159, is an express deci- 
sion; and Lefevre v. Lloyd, 3 Taunt., 749; Sampson v. Jevan, 3 
Camp:, 291; and Leadbetter v. Farren, 5 M. & Sel., 345, in- 
volve the principle. There is doubtless an exception, where, with the 
knowledge and assent of the principal, the agent endorses the bill, for 
the sole purpose of facilitating its collection ; and it was upon this ex- 
ception, we think, the decision in equity, in the Court of Exchequer, 
in Ridson v. Dilworth (5 Price, 564), must have proceeded. Itis only 
by this explanation that the decision can be reconciled with the cases 
at common law. 

It is doubtful whether the liability of the defendants, as endorsers, 
is a question properly arising under the pleadings; and if it exist, 
whether it can be otherwise enforced than in an action upon the bill 
itself. We therefore leave the question undecided. 

The judgment at Special Term is reversed, and the order for a refer- 
ence discharged, costs to abide the event. The cause must now go to 
a jury ; who, unless the case shall be materially altered by further evi- 
dence, must be instructed to find a verdict for the plaintiffs, 
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May Special Term, 1853. 
Before Mr. Justice EMMETT. 


Isaac Hatt against Garrir Van CLEVE AND ANOTHER. 


SALE ON CONDITION—MORTGAGE. 


A deed, absolute on its face, but accompanied by a simultaneous agreement between the 
parties, for the resale and conveyance of the premises to the grantor, on the payment 
of a certain sum, at a subsequent stated time—hel/d, from the relation existing Sieareen 
the parties, to be a mortgage, and not a sale upon condition. 


The plaintiff was the owner of two lots of ground, on the 11th ave- 
nue, between 48th and 49th streets. The defendants were master- 
carpenters, or builders. On the 20th of April, 1852, articles of agree- 
ment were executed between them, by which the defendants agreed 
to erect and finish, on or before the 20th of July following, the carpen- 
ters’ work on four houses, to be built on the plaintiff’s lots, one house 
in front and one in the rear of each lot. 

This agreement was accompanied with a specification of the work to 
be done by defendants; and the amount to be paid them for doing it, 
according to the specification, was $5,150, payable as follows: $1,700 
when the houses should be enclosed, the roofs tinned, and the leaders 
up; $1,700 when the floors should be laid, the partitions set, and the 
furrowing done; and $1,750 when the whole should be completed, 
agreeably to the specification. 

At this time there was a mortgage on the two lots for $1,350, which 
plaintiff and wife had executed to the Greenwich Building Association. 

The building of the two houses on the rear of the lots was subse- 
quently abandoned, in consequence of the difficulty of blasting rock 
for the foundations and the plaintiff’s want of funds to meet the ex- 
pense; and the contract was waived between the parties as to those 
two houses. 

On the 3d of September, 1852, the plaintiff being indebted to the 
defendants under the building contract (the exact amount was not 
shown), and being then unable to make a payment to them, an 
arrangement was made, by which it was agreed, that one of the lots 
should be conveyed to the defendants, and that they should bied 
themselves to reconvey it to the plaintiff on certain terms, which will 
be presently stated; and, as part of this arrangement, it appears to 
have been fixed or understood by the parties, that $4,200, with interest 
from the 20th July (the day on which, by the original contract, the 
buildings were to be finished, and the last payment made), should be 
the amount to which the defendants would be entitled for completing 
their work on the two front buildings. 

VoL. XI. 36 
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In pursuance of this arrangement, the plaintiff and his wife executed 
a warranty deed to the defendants for one of the lots, with the build- 
ing (unfinished) on it. The consideration expressed in this deed was 
$4,900, and the deed was subject to one half the mortgage for $1,350 
(upon which there was then due, for principal and interest, $1,396 50), 
which plaintiff and his wife had previously given to the Greenwich 
Building Association. The consideration expressed in the deed was 
computed, by adding half the amount due on this mortgage to the 
$4,200 above mentioned. No money was actually paid by the defend- 
ants to the plaintiff on receiving this deed, and there was no proof of 
the actual value of the premises conveyed by it, or whether they were 
worth more or less than $4,900 at that time. 

An agreement was executed at the same time, between the defend- 
ants and the plaintiff, by which the defendants covenanted to sell and 
convey to the plaintiff, free from all incumbrances made or suffered by 
them, but subject to all incumbrances then existing thereon, the same 
lot of ground, with the building then in progress of erection thereon, 
for $4,212, with interest on $4,200 from 20th July, 1852, provided the 
said sum or price should be paid within three months after the house, 
then in progress of erection on the premises, should be completed, but 
not otherwise. It was stated, on the trial, that the $12 were added to 
the $4,200, in the price mentioned in this agreement, for the expense 
of drawing the papers. 

This deed and agreement to reconvey were both dated the 3d Sep- 
tember, and both acknowledged immediately after. The deed was re- 
corded on the 4th September, but the agreement was not put on record 
until December 18th, 1852. 

On the 8th October, 1852, the defendants borrowed $2,706 from the 
Knickerbocker Savings Institution, and, with their wives, executed a 
mortgage for such loan on the premises conveyed to them by plaintiff 
and wite ; and out of this money they paid off half the amount due on 
the mortgage for $1,350, held by the Greenwich Building Association 
on both lots, and had the lot so conveyed to them released from the 
operation of that mortgage. 

On or about the 15th December, 1852, a notice of that date was 
served on the plaintiff, informing him that Azs two houses on the 11th 
avenue, &c., were entirely finished and completed, according to plan 
and specification, and ready for tenancy on the 1st December, 1852. 
This notice was signed by A. P. Smith, for the defendants. 

In their answer, the defendants deny that the plaintiff received this 
notice from them. They admit that they directed Smith to notify plain- 
tiff of the completion of the buildings, but did not authorize him to no- 
tify him that they were completed according to plans and specifications. 
Smith was examined, and testified that he could not say that the 
defendants knew at the time that he sent the notice, but that they 
knew it afterwards; and there was no proof that they ever disclaimed 
or asserted any right inconsistent with its contents prior to the com- 
mencement of the suit. 

Shortly after the receipt of this notice, the plaintiff, alleging that the 
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houses had not been finished according to the specification, but in an 
inferior manner, offered to pay the defendants $1,400 in full of any 
balance due them. The defendants refused this offer, and claimed the 
whole amount. That is to say, they claimed $4,212, with interest on 
$4,200 from 20th July, 1852, deducting the $2,700 for which they had 
mortgaged the premises, less half the mortgage for $1,350 which they 
had paid off. 

Tt was admitted, that plaintiff had commenced this action within 
three months after the alleged completion of the buildings. — 


J. W. Gerard, for plaintiff. 
S. P. Nash, for defendants. 


Emmett, J.—Two questions are presented by the facts in this case. 
1st. Did the deed and agreement of the 3d September together consti- 
tute a conditional sale or a mortgage? 2d. Tr a mortgage, for what 
amount was it intended, or should it be considered, as security? In 
determining whether such an arrangement, as was made between the 
parties was a mortgage or a sale, the form in which it was effected is 
of little consequence. The important inquiry is, What was the intent 
and understanding of the parties at the time? and in the absence of 
proof of their express declarations, this intent must be gathered from 
the circumstances under which they acted, from their relative situa- 
tion at the time, and from their antecedent, accompanying, and sub- 
sequent acts. And where the relation of debtor and creditor exists 
between the parties, equity will, if possible, view the transaction as a 
mortgage, especially if the debtor acted under circumstances of pecu- 
niary embarrassment. Haton v. Green, 22 Pick’g, 529; McDonald 
v. McLeod, 1 Ired. Eq., 226 ; 4 Kent’s Com., 144. 

In this case, the plaintiff was indebted to the defendants for money 
agreed to be paid to them by way of instalment, under a building con- 
tract, as yet unexeated on their part, and he was without means to 
meet his engagement. The contract was to continue, and be exe- 
cuted by the defendants. The arrangement did not contemplate its 
abandonment, but its completion; and, consequently, the continuance 
of the relation of debtor and creditor, until the defendants should 
have entitled themselves to a final settlement and payment in full, by 
a faithful execution of the contract on their part; and the plaintiff’s 
indebtedness was necessarily to increase, as the work done by the de- 
fendants should progress towards its completion. 

Under these circumstances, the defendants had a sufficient reason, 
and an undoubted right, to require security, not only for the money 
already due, but for the plaintift’s accruing indebtedness to them; and 
it is reasonable to presume that they desired nothing more. 

The plaintiff's object, on the other hand, was to have the houses 
finished, but to retain them as his own property ; and, for this pur- 
pose, he was willing to pledge so much of the property to the defend- 
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ants as was deemed sufficient for securing to them the full payment of 
their claim, at its maturity. 

This is the rational view of the transaction, and there is nothing in 
the case to weaken it; while there are circumstances which may sufti- 
ciently explain why a formal mortgage was not given. The defend- 
ants wanted money, and, with an absolute conveyance to them on its 
face, they had probably a better prospect of obtaining it on the secu- 
rity of the property, than they could have done upon a mere mortgage 
from the plaintiff; and, in point of fact, they did borrow $2,700. by 
mortgage on this property from the Knickerbocker Savings Bank. 
The understanding between the parties, that the defendants desired to 
borrow money on the property, may also explain why the agreement 
for reconveyance to the plaintiff was not put on record simultaneously 
with the deed, nor until after the mortgage to the Savings Bank had 
been executed. 

Independent of these considerations, which rest only on conjecture, 
the subsequent conduct of the defendants affords strong grounds for 
inferring that they considered the arrangement as made for their secu- 
rity merely, and, as between the plaintiff and them, giving them onl 
a lien for their claim. They went on and finished both houses, ve | 
when so finished, directed the plaintiff to be notified that Acs two 
houses were completed. Now, if the conveyance to them was a sale, 
they were under‘no obligation to go on and finish the house on. the lot 
so sold to them. The contract was necessarily at an end; as to that 
house. But if they were bound to complete the building of that house, 
as well as of the other, it was because the original building contract 
was still in force, in regard to both houses; and if it was so in force, it 
was because the plaintiff’s interest as owner of doth still continued, 
and he had a right to redeem the one which he had encumbered for 
their security. ; 

From all these considerations, therefore, I am of opinion that the 
deed and agreement of the 3d September, 1852, were intended, and 
should be treated, as a mortgage for the security of $4,212, to be paid 
to the defendants, with interest on $4,200 from the 20th July, 1852, 
provided the two houses should be completed in conformity with the 
original contract and Page we that sum.having been fixed upon 
as the amount which the defendants would be entitled to receive for 
completing their work on both houses, with reference to such original 
contract and specification, and not otherwise. 

But if it should turn out, as is alleged by the plaintiff, that the 
houses have been finished in an inferior manner, and of less value than 
was stipulated for in the contract, such mortgage is to be valid onl 
for such portion of the above amount as may appear to be due, after 
making the proper deductions for such inferiority of value. 

The proper disposition of this case, therefore, is to refer it to a com- 
petent referee, to take proof in regard to the value of the work and 
materials, in reference to the provisions of the original contract, and 
to take and state an account between the parties, charging the plaintiff 
with what may be justly due to the defendants for completing the two 











THE NEW-YORK LEGAL OBSERVER. 285 





N. Y. Superior Court.—Griffin agt. Dominguez. 





houses, and with the half of the mortgage paid by them to the Green- 
wich Building Association. And charging the defendants, on the 
other hand, with the $2,700 borrowed by them on mortgage from the 
Knickerbocker Savings Bank, with such other charges and credits to 
the parties, — as may be proper, and provided for in the 
decree. And the question of costs must be reserved until the coming 
in of the referee’s report. 








PRACTICE CASES. 





N. D. Superior Conrt. 
At Chambers. 
Special Term, 2d August, 1853. 


Before Mr. Justice DUER. 
GrirFin against Dommavez. 


EXAMINATION OF FOREIGN CONSUL AS JUDGMENT DEBTOR—OBJECTION TO 
JURISDICTION OF STATE COURT. 


A foreign consul cannot be examined as a judgment debtor, under the provisions of the 
code; and if an order for his examination has been obtained, and served, he cannot be 
attached for his refusal to obey it. 

The objection to the jurisdiction of @ State court is fatal, in whatever stage of the pro- 
ceedings it is raised. 


An execution against the defendant, upon a judgment ‘obtained 
against him by default, having been returned unsatisfied, an order was 
made and duly served for his examination, under the code. He did not 
appear on the day appointed by the order, and a motion was now made, 
upon the proper affidavit, that an attachment be issued against him. 
It was objected, that the defendant was a foreign consul, and had 
been duly recognized as such by the general government; and as these 
facts were admitted, it was insisted that the court had no jurisdiction. 


J. Loder, for plaintiff, contended— 


1. That the defendant, having allowed judgment to be entered 
against him, without setting up his privilege as consul, had finally 
waived it, and could not be permitted to avail himself of it in any sub- 
sequent proceeding founded upon the judgment. He relied upon the 
cases of Davis v. Packard, 6 Wend., 327; Flynn v. Stoughton, 5 
Barb. 8. C. R. 115; and Koppel v. Heinrichs 1 Barb., 449. 
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2. That the privilege of a consul is strictly personal, and differs from 
‘that of a minister, or ambassador. 1 Kent’s Com., 44; Wheaton’s 
Internat. Law, p. 293.) 


MM. C. Betts, contra, quoted 1 Sandford’s Sup. C. R. 690; 7 Peters, 
276; 3 Code R., 143; Whittaker’s Practice, p. 60. 


Durr, J.—The cases of Koppel v. Heinrichs, and Flynn v. Stoughton 
are overruled by a recent decision of the Court of Appeals. In- the 
case to which I refer, Valarino v. Thompson, the suit was origi- 
nally commenced in this court, and the defendant Thompson appeared, 
and, not denying jurisdiction, pleaded the general issue, with notice of 
a set-off. The cause was tried upon its merits, and the plaintiff ob- 
tained a verdict, upon which, after the argument of a bill of exceptions, 
judgment was rendered in his favor. The defendant then brought a 
writ of error to the Supreme Court, and assigned, as an error in fact, 
that, at the time of the commencement of the suit, he was consul of the 
Republic of Ecuador; and the fact being established, the Supreme 
Court, upon this ground, reversed the judgment. 

In April last, the Court of Appeals approved the judgment of the 
Supreme Court, holding, that the exemption of a consul from suit in 
the State courts is not his personal privilege, nor even that of the gov- 
ernment by which he is appointed; but that, under the Constitution, 
and the Judiciary Act of Congress, it belongs exclusively to the United 
States; and cannot, therefore, be waived by any act or default of the 
consul himself. 

It follows, necessarily, from this decision, that it is the duty of a 
State court, whenever the fact that a defendant in a suit is a foreign 
consul is brought to its knowledge, to confess at once its want of juris- 
diction, and declare its proceedings to be void. Where the jurisdiction 
of a court depends upon extrinsic facts, unless the facts, destroying its 
jurisdiction, appear upon the record, as a general rule the judgment 
upon that ground can never be impeached ; and in such cases, it may 
be truly said, that the court acquires jurisdiction by the submission of 
the parties: but where the exercise of the jurisdiction is a violation 
of law, and cannot be justified by the submission or consent of the 
parties, all the proceedings, as coram non judice, are wholly void. 

Even if the cases in the Supreme Court which have been relied on had 
still the force of authority, I should not have held that the defendant 
was precluded from setting up his privilege as a bar to the present ap- 
plication. An order for the examination of a judgment debtor is not 
a mere process to enforce the execution of the judgment. It is not 
founded upon the judgment alone, but upon the averment of new facts, 
which the plaintiff must prove to entitle him to the relief that is sought. 
As a substitute for a creditor’s bill, it is, in its nature, a new suit, and, 
as such, is directly embraced by the act of Congress, which gives the 
exclusive jurisdiction to the courts of the United States. It was held 
by this court, in the matter of Aycenina, 1 Sand. 8. C. R., p. 690, that 
an attachment against a non-resident debtor, as seeking the recovery 
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of a debt from a consul, through the coercion of a State tribunal, was 
a suit within the meaning of the Constitution, and of the act of Con- 
gress; and the reason of the decision plainly embraces the present 


case. 
The motion for an attachment is denied, and the order for the 
examination of the defendant discharged. 


Oaxtey, Ch. J., concurred. 











Oscar T. Keerer vs. Witiiam C. Dusensury and Nicuotas G. Ogpen. 


The examination of parties as witnesses, or the production of their books, cannot be com- 
pelled, under the provisions of the Revised Statutes, to perpetuate testimony. 

Where no complaint has been filed, and the nature of the relief sought by the action is 
not shown by affidavit, the merits of the case cannot appear, and the Court in its dis- 
cretion should not compel the production of books. : 


The summons in this case was for general relief. The defendants 
appeared, but no complaint was served. The plaintiff appeared 
under the provisions of the Revised Statutes, to perpetuate testimony, 
(Part 3d, ch. 7, Tit. 3, art. 5,) for an order and summons to examine 
the defendants, and to compel them to produce certain books and 
papers in their possession, containing reports or entries concerning 
the plaintiff’s standing and credit as a merchant. On the day fixed 
for the examination of the defendants under the summons and order, 
objection was made by the counsel for the defendants, that their ex- 
amination as witnesses or the production of their books could not be 
compelled by the proceedings which the plaintiff had taken for that 
purpose, viz.: under the provisions of the Revised Statutes to perpetu- 
ate testimony. 


Evert, J.—I have looked into this question and am of opinion 
that the objection is well taken. The Code, § 390, provides for the ex- 
amination of a party as a witness, either at the trial, or conditionally, 
or upon commission ; and expressly declares, (§ 389,) that no exami- 
natton of a party shall be had on behalf of the adverse party, except 
in one of those modes. The present proceeding is not under the Code, 
but expressly under the provisions of the Revised Statutes—to per- 
petuate testumony, which never contemplated the examination of a 
party. The examination of parties as witnesses was not then known 
to the law. 

Neither do those provisions of the Revised Statutes give power to 
compel a party to produce his books, &c. That object can only be 
attained under Tit. 3d, ch. 1, part 3, § 30, &c., of the Revised Statutes, 
or under § 388 of the Code. ; 

Both those enactments leave it to the discretion of the Court to 
compel such production, and both make it a condition that the books, 
&c. required should contain evidence relating to the merits of the case. 

If this application had been made.under either of these acts, I do 
not think it should be granted. It is not easy to conceive what the 
merits of an action may be, or, indeed, that it can have any merits, 
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on a bare summons for general relief, and before any complaint has 
been exhibited, and without even an affidavit disclosing the nature of 
the relief sought. 

Strictly speaking, the merits of an action can only appear from the 
pleadings on both stdes, and cannot be fairly presented until the cause 
is at issue. But, assuming that it is sufficiently apparent, that the 
plaintiff’s object in this proceeding is to obtain the necessary mate- 
rials from the defendants’ books to frame a complaint against them 
for libel, I should much doubt the propriety of exercising the power 
of the Court to facilitate such a purpose under any form of application, 
without strong aflidavits, showing its necessity to enable a plaintiff to 
obtain redress. 

The motion to compel obedience to the order and summons must be 
denied, but without costs, the question having been submitted as 
somewhat novel in its character. 








NEW YORK CIVIL AND CRIMINAL JUSTICE. 


Tae New York Crvm anp Cromnat Justice. A Complete Treatise 
of the Crviz, Cromnar, anp SpeciaL Powers anp Dotiss or Jous- 
TICES OF THE Peace in THE Strate or New Yorx, with numerous 
forms. Avsurn: Derby & Miller; Burrato: Derby, Orton & 
Mulligan, 1853. 


This is a most valuable work not only for Justices of the Peace, but 
for the practising lawyer. It is a complete treatise upon the various 
duties of Justices of the Peace, both civil and criminal, most admira- 
bly arranged, giving a succinct and distinct statement of the law and 
practice of the Justices’ Courts under appropriate heads. Such a 
work was much needed. in the profession, and the execution of it 
reflects the highest credit upon the gentlemen who prepared it. It 
cannot fail to become a standard work in the profession. : 

It seems it was originally undertaken by John S. Jenkins, Esq., 
who prepared a very small portion of it, and the preparation was 
afterwards assumed by Christopher Morgan, Samuel Blatchford, and 
Clarence A. Seward, Esqs. 

The publishers remark in their advertisement : 

“We believe this volume will be found to be the most comprehensive treatise upon 
the varied duties of Justices of the Peace that has ever been published in this state. It 
has been prepared with great care and research, and is believed to be accurate and full. 
Its plan is new, and the arrangement of both the text and the index will, it is thought, 
be found to afford great facility and convenience of reference to those who may consult 
it. The forms, very many of which have been taken from the New Clerk’s assistant, 
prepared by Mr. Jenkins, have been incorporated with the text in their appropriate 
places. The very latest decisions of the Courts have been referred to and cited, and the 

ublishers feel every assurance that the work will be found to be useful not only to 
Sstlees of the Peace, but to all who are connected with the administration or practice 
of the law.” 


The work will, undoubtedly, meet with a very extensive sale. 








